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 1.  TIME:  8:30   CASE#: MSC13-00517 
CASE NAME: BULLERI VS. DOMINATOR 
HEARING ON MOTION TO/FOR JUDGMENT PURSUANT TO ORDER ON MOTION TO 
ENFORCE FILED BY FRANK BULLERI JR 
* TENTATIVE RULING: * 
 
The dispute in this case revolves around the restoration of a 1964 Dodge Polara (the “Polara”). 
Plaintiff Frank Bulleri, Jr. (“Plaintiff”) and Defendant Dominator, Inc. (“Dominator”) entered into a 
contract whereby Dominator was to restore the Polara. Needless to say, a dispute arose, the 
details of which it is not necessary to recount here. 
 
On April 25, 2014, the parties reached a settlement agreement (the “Settlement”) that purported 
to resolve their dispute. Plaintiff now seeks a judgment including $141,600 in liquidated 
damages and attorneys’ fees pursuant to the provisions of the Settlement. 
 
Relevant to the motion presently before the Court, the parties agree that in relevant part, the 
Settlement says, at §§ 3.4 and 3.6, on page 2: 
 

3.4 Time for Performance 
 
Defendants’ restoration of the Polara shall be completed and ready for inspection 
no later than four weeks from the date Dominator receives the dash cluster[.]  
 
… 
 
3.6 Liquidated Damages in the Event of Breach of this Agreement 
 
In the event that the Defendants fail to deliver the fully-restored Polara by the 
completion date specific [sic] above Defendants shall pay liquidated damages in 
the sum of $300 per day for every day that delivery is late. 

 
Plaintiff says that Dominator received the dash cluster on February 9, 2015, and as a result, the 
liquidated damages provision was triggered on March 9, 2015, four weeks thereafter. The 
Polara was released to Plaintiff on June 23, 2016, or 472 days later. As a result, Plaintiff seeks a 
judgment in his favor for $141,600 in liquidated damages plus attorneys’ fees (472 days 
multiplied by $300 per day). 
 
In opposition, Dominator makes several arguments, the first of which is that § 3.6 amounts to an 
unenforceable penalty provision under Civil Code §§ 1671(c) and (d). Taken together, §§ 
1671(c) and (d) provide that liquidated damages provisions in contracts for the retail purchase of 
personal property or services are presumed void, except when the nature of the case makes it 
impracticable or extremely difficult to fix the actual damages. 
 
There are cases that provide further guidance. In Utility Consumers’ Action Network v. AT&T 
Broadband of Southern California (2006) 135 Cal.App.4th 1023 (“Utility Consumers”), the Court 
of Appeal said that there is a two-part test for determining whether a liquidated damages 
provision in a consumer contract is valid.  
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First, tracking the statutory language, fixing the amount of actual damages must be 
impracticable or extremely difficult. Utility Consumers at p. 1029. 
 
Second, the amount selected “must represent a reasonable endeavor by the parties to estimate 
fair compensation for the loss sustained.” Utility Consumers at p. 1029 (citation omitted). The 
Court elaborated that “[d]etermining whether a reasonable endeavor was made depends on 
both (1) the motivation and purpose in imposing the charges, and (2) their effect.” Id. “If the 
amount selected is designed to substantially exceed the damages suffered, and its primary 
purpose is to serve as a threat to compel compliance through the imposition of charges bearing 
little or no relationship to the amount of actual loss, then the purported liquidated damages 
provision is an invalid attempt to impose a penalty.” Id. 
 
Here, the Court considers that this case involved a consumer contract for the purchase of retail 
services (i.e., the restoration of Plaintiff’s Polara). And the liquidated damages are “sought to be 
recovered” from a party to that consumer contract (i.e., Dominator). Accordingly, § 3.6 of the 
Settlement is presumptively invalid under §§ 1671(c) and (d). 
 
To overcome that presumption, § 3.6 would need to meet both parts of the exception identified 
above. The Court need not analyze the second prong. Section 3.6 of the Settlement fails the 
first prong and does not meet the statutory requirement for falling outside the presumption of 
invalidity.  
 
As set forth above, for a liquidated damages provision seeking liquidated damages from a party 
to a consumer contract to be valid, fixing the amount of actual damages must be impracticable 
or extremely difficult. Plaintiff has failed to carry that burden. Indeed, the evidence Plaintiff 
presents in support of the instant motion suggests just the opposite.   
 
The cases cited by Plaintiff in reply do not require a contrary result. Indeed, to the extent they 
are relevant, they support the Court’s conclusion. Weber, Lipshie & Co. v. Christian (1997) 52 
Cal.App.4th 645 is inapposite. That case specifically noted that it was not analyzing a consumer 
transaction under § 1671(d), but that the liquidated damages clause in that case was presumed 
valid under § 1671(b). Id. at p. 655 (“[t]he instant partnership agreement among accountants is 
not a consumer transaction under subdivision (d)”).  
 
In Zlotoff v. Tucker (1984) 154 Cal.App.3d 988, the Court specifically found that “it would be 
very difficult to calculate the amount [of damages].” Id. at p. 992.  
 
Plaintiff cites Vrgora v. L.A. Unified Sch. Dist. (1984) 152 Cal.App.3d 1178 for the proposition 
that “liquidated damages are viable if it is established that at formative stages of contract 
amount stipulated by parties represented reasonable endeavor to ascertain what such damages 
might be.” (Reply at 5:14-17.) But Plaintiff’s citation is incomplete. In full, Vrgora says that 
liquidated damages clauses are viable if “(1) it was mutually recognized that damages from a 
breach would be impracticable or extremely difficult to determine with certainty; and (2) that the 
amount or formula stipulated by the parties represented a reasonable endeavor to ascertain 
what such damages might be.” Id. at pp. 1185-1186. The rule as stated by Vrgora is no different 
than the rule cited by the Court above; that is, a liquidated damages clause in a consumer 
contract is only valid if damages from a breach would be impracticable or extremely difficult to 
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determine with certainty and the parties undertook a reasonable endeavor to ascertain what 
such damages might be. As discussed above, this case fails the first prong of that test. 
 
The Court’s ruling is limited to its finding that section 3.6 of the Settlement is unenforceable 
under California law, because that finding suffices to rule on the present motion. The Court does 
not here rule on any other matter. The motion asks the Court to enter a judgment for Plaintiff in 
the amount of $141,600 plus attorneys’ fees. The motion does not seek any alternative relief. 
The judgment sought is unavailable as a matter of law, because section 3.6 of the Settlement is 
unenforceable under Civil Code §§ 1671(c) and (d). As a result, the Court cannot enter 
judgment in favor of Plaintiff as requested by the motion, and so the motion is denied. 
 
Dominator’s request for judicial notice is denied. It was filed on March 8, 2017. Opposition to the 
motion was due on March 3, 2017. 
 

  

  
 2.  TIME:  8:30   CASE#: MSC13-00517 
CASE NAME: BULLERI VS. DOMINATOR 
HEARING ON MOTION TO/FOR FIX ATTORNEYS' FEES AS COSTS FILED BY 
DOMINATOR, INC., LEONARD LOPEZ 
* TENTATIVE RULING: * 
 
Dominator’s motion for an order fixing the amount of reasonable attorneys’ fees is denied 
without prejudice. The motion is based on Dominator’s contention that the October 13, 2016 
judgment establishes that Dominator is the “prevailing party” within the meaning of the 
Settlement Agreement and Code of Civil Procedure § 1717. 
 
Under § 1717, the “prevailing party” is “the party who recovers greater relief in the litigation.” 
E.g. In re Tobacco Cases I (2011) 193 Cal.App.4th 1591, 1596. 
 
The October 2016 judgment left open the possibility that the mediator would find that Dominator 
owed Bulleri additional monies to restore the Polara. However, it appears that the mediator has 
declined to set any figure, instead saying that he lacked the expertise to set such a figure. In the 
event that Mr. Vencill (the original mediator) was unable to set the figure, the October 2016 
judgment required the parties to obtain a “mutually-agreeable replacement mediator” to set that 
figure. (Judgment, ¶ 4.) But there is no evidence before the Court that either party complied with 
that requirement.  
 
Given the current state of the dispute, the Court cannot ascertain whether it is Plaintiff or 
Dominator who has recovered greater relief in the litigation, or whether it was Plaintiff or 
Dominator who recovered greater relief as a result of Dominator’s motion to enforce the 
settlement. While Dominator’s motion to enforce the settlement was granted, and led to the 
October 2016 judgment, it is far from certain that the proceeding resulted in any victory for 
Dominator; the result was that Dominator was required to halt work, return the Polara to Plaintiff, 
and potentially face a money judgment to complete the restoration of the Polara. As a result, the 
Court cannot find that Dominator is the prevailing party within the meaning of § 1717, as would 
be required to grant the motion. 
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It is possible that at some future point in this protracted dispute, the Court will be in a position to 
determine the prevailing party under § 1717. However, that time is not now. 
 

  

 3.  TIME:  8:30   CASE#: MSC13-02656 
CASE NAME: COZZITORTO VS. AAA 
HEARING ON MOTION TO/FOR SEAL DOCUMENTS ASSOCIATED WITH AAA'S 
MSJ FILED BY AMERICAN AUTOMOBILE 
* TENTATIVE RULING: * 
 
Pursuant to the ex parte proceedings on March 8, 2017, counsel are to appear to discuss issues 
surrounding class notice, as well as the rescheduling of the motion to seal and the dispositive 
motions. 

  

 4.  TIME:  8:30   CASE#: MSC13-02656 
CASE NAME: COZZITORTO VS. AAA 
HEARING ON MOTION FOR SUMMARY JUDGMENT AS TO COZZITORTO 
PLAINTIFFS FILED BY AMERICAN AUTOMOBILE 
* TENTATIVE RULING: * 
 
Pursuant to the ex parte proceedings on March 8, 2017, counsel are to appear to discuss issues 
surrounding class notice, as well as the rescheduling of the motion to seal and the dispositive 
motions. 

  

 5.  TIME:  8:30   CASE#: MSC13-02656 
CASE NAME: COZZITORTO VS. AAA 
HEARING ON MOTION FOR SUMMARY ADJ. OF 1ST AMND. ANS. TO 2ND 
AMND. CMPLNT FILED BY NATHAN COZZITORTO, RENA COZZITORTO, 
* TENTATIVE RULING: * 
 
Pursuant to the ex parte proceedings on March 8, 2017, counsel are to appear to discuss issues 
surrounding class notice, as well as the rescheduling of the motion to seal and the dispositive 
motions. 
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 6.  TIME:  8:30   CASE#: MSC13-02656 
CASE NAME: COZZITORTO VS. AAA 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR ADJ. AS TO AAA'S 
SECOND AMND.CRS-CMPLN FILED BY NATHAN COZZITORTO, RENA 
* TENTATIVE RULING: * 
 
Pursuant to the ex parte proceedings on March 8, 2017, counsel are to appear to discuss issues 
surrounding class notice, as well as the rescheduling of the motion to seal and the dispositive 
motions. 

  

 7.  TIME:  8:30   CASE#: MSC15-00057 
CASE NAME: NOLAN LAMB VS. CERTAINTEED COR 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY J-M 
MANUFACTURING COMPANY INC 
* TENTATIVE RULING: * 
 

 The motion for summary judgment by J-M Manufacturing Company, Inc. (“Defendant”) 

is denied. Defendant’s motion for summary adjudication is denied as to issues 1 and 2, and 

granted as to issue 3. Therefore, Plaintiff’s fourth cause of action for civil battery is dismissed. 

Defendant moved for summary judgment arguing that Nolan Lamb (“Plaintiff”) cannot 

prove causation because Plaintiff cannot show that he inhaled any asbestos that his father, 

Gregory Lamb (“Mr. Lamb” or “Gregory Lamb”), was exposed to through Defendant’s product. 

Assuming that Defendant has shifted the burden regarding whether Mr. Lamb was exposed to 

asbestos from Defendant’s products, Plaintiff has presented evidence that there are triable 

issues of material fact.  

On this motion the Court is concerned with exposure that occurred on or after 1983 since 

Defendant was not liable for exposure prior to 1983. Plaintiff does not dispute this. Instead 

Plaintiff presents evidence that shows Gregory Lamb was exposed to Defendant’s asbestos-

containing pipe and brought asbestos from those pipes home to his family, including Plaintiff.  

Prior to 1982 Johns-Manville made non-asbestos and asbestos cement pipe. Defendant 

J-M Manufacturing began selling this pipe in 1983. (Reichert Depo. 22:21-24:14 (Ex. D); .) From 

1983 to 1987, J-M A/C Pipe Corporation (“JMAC”) manufactured the asbestos cement pipe, as 

known as Transite pipe, and Defendant sold that pipe. (Reichert Depo. 24:25-25:10 (Ex. D); 

15:1-10; 39:2-17; 69:14-70:2 (Ex. E)) In addition, Defendant also sold non-asbestos PVC pipe 

during this time period, which was manufactured by Defendant J-M Manufacturing. (Reichert 

Depo. 39:2-17 (Ex. E).)  

Gregory Lamb’s declaration and deposition testimony show that there are triable issues 

regarding Mr. Lamb’s exposure to J-MAC pipe and also whether he brought dust from those 

pipes home which exposed Plaintiff to asbestos dust from Defendant’s product. Gregory Lamb 

worked as a building inspector for the City of Modesto in the 1980s. (Lamb. Decl. ¶2.) During 
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this time period and on many occasions, Mr. Lamb observed asbestos pipe that was to be used 

for sewer, water and flue pipe being cut. (Lamb. Decl. ¶3.) Many times when this pipe was cut, 

Mr. Lamb was in close proximity to the pipe and sometimes 2-3 feet away. (Lamb. Decl. ¶4; 

Lamb Depo. 44:17-45:3; 267:14-269:25.) He recalls being covered in dust when the asbestos 

pipe was being cut. (Lamb. Decl. ¶4.) From 1981 to 1986, Mr. Lamb saw J-M’s Transite pipe 

and also saw “J-MAC” pipe. (Lamb. Decl. ¶6; Lamb Depo. 45:22-46:22; 484:6-10.) In addition, 

Mr. Lamb saw J-M’s Transite pipe being demolished during this time period. (Lamb. Decl. ¶7; 

Lamb Depo. 89:24-90:20.) Mr. Lamb then went home with this dust on him and came into direct 

contact with Plaintiff. (Lamb Decl. ¶8.) Thus, there are triable issues as to whether Plaintiff was 

exposed to Defendant’s asbestos pipe. In addition, the declaration of Charles Ay states that it is 

more likely than not that Plaintiff was exposed to asbestos. (Ay Decl. ¶¶133-135.) This evidence 

is sufficient to show that there are triable issues of material fact relating to whether Plaintiff was 

exposed to asbestos from Defendant’s products.  

Defendant also moved for summary judgment arguing that Plaintiff cannot prove that any 

exposure from Defendant’s asbestos products was a substantial factor in causing Plaintiff’s 

injury. Defendant has not cited to factually devoid discovery responses on this issue. Nor has 

Defendant provided a declaration from an expert that states that the exposure in this case was 

not a substantial factor in causing Plaintiff’s injury. Thus, Defendant has not shifted the burden 

regarding medical causation. 

Therefore, the motion for summary judgment is denied.  

Summary Adjudication - Issue No. 1  

Defendant seeks summary adjudication that it owed no duty of care for alleged exposure 

at the Stockton Plant. Plaintiff correctly points out that this issue does not dispose of an entire 

claim, defense or issue of duty as required by Code of Civil Procedure §437c(f)(1). The proper 

procedure for seeking summary adjudication of this issue would be a stipulation pursuant to 

§437c(t). There is no such stipulation here. Therefore, summary adjudication of issue 1 is 

denied.  

Summary Adjudication - Issue No. 2  

Defendant seeks summary adjudication that the City of Modesto and the Underground 

Contractors were intervening / superseding cause that relieve Defendant from liability. Plaintiff 

correctly points out that this issue was not separately identified in Defendant’s separate 

statement.  

In addition, Defendant has not shifted the burden on this issue. “ ‘[T]he fact that an 

intervening act of a third person is done in a negligent manner does not make it a superseding 

cause if . . . the act is a normal response to a situation created by the defendant's conduct and 

the manner in which the intervening act is done is not extraordinarily negligent. [Citations].’ ” 

(Martinez v. Vintage Petroleum (1998) 68 Cal.App.4th 695, 701.) Defendant has identified facts 
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43 to 48 as supporting this affirmative defense. However, these facts do not show that any 

negligent conduct by the City of Modesto or the Underground Contractors was not caused by 

Defendant’s conduct.  

Therefore, summary adjudication of issue 2 is denied. 

Summary Adjudication - Issue No. 3  

Defendant seeks summary adjudication as to Plaintiff’s fourth cause of action for civil 

battery based on Plaintiff’s inability to show the required intent.  

“In an action for civil battery the element of intent is satisfied if the evidence shows 

defendant acted with a ‘willful disregard’ of the plaintiff's rights.” (Ashcraft v. King (1991) 228 

Cal.App.3d 604, 613; see also CACI 1320 (intent is met if a defendant “was substantially 

certain” that battery would result).) 

Defendant has shifted the burden on the issue of intent by showing that Plaintiff provided 

factually devoid discovery responses. Plaintiff was asked to state all facts supporting his claim 

for civil battery (Interrogatory No. 27 (Defendant’s Ex. 5).) Plaintiff’s response provide a long list 

of facts, but none of these facts show that Defendant knew that its asbestos product could 

potentially expose family members of an individual working around that product to asbestos-

related diseases during the 1980s. (Response to Interrogatory No. 27 (Defendant’s Ex. 6).) 

Therefore, Defendant has shifted the burden.  

Plaintiff has not shown there is a triable issue on this claim. Plaintiff’s statement that he 

did not consent to the battery does not create a triable issue as to Defendant’s intent.  

Therefore, summary adjudication of issue 3 is granted and the civil battery claim is 

dismissed.  

Evidentiary Issues 

Defendant’s requests for judicial notice are granted as requests 1-3 are court documents 

and request 4 is a public record from the State of Delaware.  

Defendant’s objections nos. 1 & 2 to the declaration of Charles Ay are overruled.  

Defendant’s objections no. 3 to the deposition testimony of Charles Ay are overruled.  

The Court need not address Defendant’s objections nos. 4-7 to the declaration of Dr. 

Richard Cohen as Defendant has not shifted its burden on the issue of medical causation and 

therefore, the Dr. Cohen’s declaration is not material to the Court’s ruling.  

Defendant’s objection no. 8 to the declaration of Nolan Lamb, paragraph 2 is overruled.  
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Defendant’s objections nos. 9 & 10 to the declaration of Gregory Lamb, paragraphs 6-8 

are overruled.  

Defendant’s objection no. 11 to their responses to Plaintiff’s interrogatories is overruled.  

Defendant’s objection no. 12 to a “J-MM Marketing Ad” is overruled.  

Defendant’s objections nos. 13-15 to the deposition testimony of James Reichert are 

overruled.  

 

  

 8.  TIME:  8:30   CASE#: MSC15-01699 
CASE NAME: GARY VS. CITY OF RICHMOND 
HEARING ON MOTION TO/FOR COMPEL RESP TO WRITTEN DISCOVERY AND 
SANCTIONS FILED BY RICHMOND HOUSING AUTHORITY, CITY OF RICHMOND 
* TENTATIVE RULING: * 
 
This motion is continued to April 27, 2017 as determined at the March 7, 2017 case 
management conference. 

  

 9.  TIME:  8:30   CASE#: MSC16-00861 
CASE NAME: TYRONE WINDHAM VS. T.F. LOUDER 
SPECIAL SET HEARING ON: COURT CALL MTN FOR PRELIMINARY APPROVAL 
SET BY COURT 
* TENTATIVE RULING: * 
 
The Court has not seen the revised papers.  The parties shall e-mail them to the complex 
litigation e-mailbox by close of business and then shall appear at the hearing. 

  

10.  TIME:  8:30   CASE#: MSC16-01263 
CASE NAME: HOLBERT VS. CITY OF RICHMOND [ 
HEARING ON MOTION TO/FOR COMPEL RESPONSES TO WRITTEN DISCOVERY 
AND SANCTION FILED BY RICHMOND HOUSING AUTHORITY, CITY OF 
* TENTATIVE RULING: * 
 
This motion is continued to April 27, 2017 as determined at the March 7, 2017 case 
management conference. 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   17 
HEARING DATE:   03/16/17 

 
 

- 9 - 

11.  TIME:  8:30   CASE#: MSC16-01426 
CASE NAME: RICHMOND COMPASSIONATE VS RICH 
HEARING ON MOTION TO/FOR ATTORNEY FEES FILED BY ZEADD M 
HANDOUSH, 7 STARS HOLISTIC FOUNDATION, INC 
* TENTATIVE RULING: * 
 

 Defendants have filed two motions seeking their attorneys’ fees for a partially successful 

special motion to strike. The Court addresses both motions with this ruling.  

As an initial matter, the Court finds that the fee shifting provision in Bus. & Prof. Code § 

16750(a) does not prohibit the defendants from receiving their fees for a partially successful 

special motion to strike. Plaintiff argues that Bus. & Prof. Code § 16750(a) stops Defendants 

from obtaining their attorneys’ fees pursuant to Code of Civil Procedure § 425.16(c). The Court 

disagrees. First, these statutes are not in conflict as a defendant can prevail on a special motion 

to strike, receive its fees for that motion and still be obligated to pay a plaintiff’s attorneys’ fees 

at the conclusion of the case. However, if these two statutes were in conflict, the Court would 

seek to harmonize them (Stone Street Capital, LLC v. California State Lottery Com. (2008) 165 

Cal.App.4th 109, 118.) by allowing attorneys’ fees under each statute, if otherwise appropriate. 

(Carver v. Chevron U.S.A., Inc. (2002) 97 Cal.App.4th 132 is distinguishable on its facts as that 

case involved a claim for attorneys’ fees based on a contractual agreement.)  

The main issue in these motions is whether defendants are entitled to their attorneys’ 

fees in a partially successful special motion to strike, and if so, the amount of fees that should 

be awarded.  

Under Mann v. Quality Old Time Service, Inc. (2006) 139 Cal.App.4th 328, 340, the 

Court should award attorneys’ fees in a partially successful special motion to strike “unless the 

results of the motion were so insignificant that the party did not achieve any practical benefit 

from bringing the motion.” In Mann, the court found that by eliminating of a trade libel claim, the 

defendant “successfully narrowed the scope of the lawsuit, limiting discovery, reducing potential 

recoverable damages, and altering the settlement posture of the case.” (Id. at p. 340.) However, 

in Moran v. Endres (2006) 135 Cal. App.4th 952, 954 the court denied the attorneys’ fees 

requests because the only claim stricken was for conspiracy and striking that claim meant 

nothing in “every practical sense”. The court also stated that the “defendant cannot in any realistic 

sense be said to have been successful”. (Ibid.) Although Mann and Moran differed in whether to 

award attorneys’ fees, that difference was due to the factual circumstances in each case. Both 

courts considered the practical benefit of the special motion to strike on the overall case when 

deciding if attorneys’ fees should be awarded.  

Following Baral v. Schnitt (2016) 1 Cal.5th 376, 393-394, the Court struck only those 

allegations in Plaintiff’s complaint that related to protected activity. This case now presents an 

unusual situation where the only claim in plaintiff’s complaint remains and yet defendants have 

successfully removed allegations relating to protected activity. Neither party has cited a case 

that discusses how to review a request for attorneys’ fees when the moving defendant is 
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partially successfully but does not remove any cause of action from the complaint. The Court 

notes that while Baral clarified how the courts should treat mixed causes of action in considering 

a special motion to strike, the Supreme Court did not address the issue of awarding attorneys’ 

fees in such cases. Although not a perfect fit for this case, the best rule available for deciding 

whether to award attorneys’ fees here in the Mann rule. Therefore, the Court will consider the 

practical effect of defendants’ special motion to strike on this case as a whole.  

Defendants’ special motion to strike succeeded in removing allegations from plaintiff’s 

complaint relating to the alleged efforts to oppose plaintiff’s application before the Richmond 

City Council. The special motion to strike did not, however, result in the end of plaintiff’s lawsuit, 

which was what defendants sought when bringing the special motion to strike. Nor did the 

motion result in a change of the potential damages in the case. Discovery has been limited with 

regard to the allegations relating to opposition to plaintiff’s application before the City Council. 

However, in opposing the special motion to strike, plaintiff identified new facts relating to the 

alleged bribery of city officials. Thus, while discovery has been limited in some respects, it may 

soon be expanded into other areas. In addition, it does not appear that the settlement posture of 

this case has significantly changed.  

Mann and Moran provide some guidance on awarding attorneys’ fees in partially 

successful special motions to strike, “the court should first determine the lodestar amount for the 

hours expended on the successful claims, and, if the work on the successful and unsuccessful 

causes of action was overlapping, the court should then consider the defendant's relative 

success on the motion in achieving his or her objective, and reduce the amount if appropriate.” 

(Mann, supra, 139 Cal.App.4th at p. 345.) “The fees awarded to a defendant who was only 

partially successful on an anti-SLAPP motion should be commensurate with the extent to which 

the motion changed the nature and character of the lawsuit in a practical way.” (Ibid.) 

The Court finds that Defendants’ motion may have had some practical effect on this 

case, but that is difficult to assess.  The Court has considered continuing this motion until further 

developments in the case provide a better base on which to judge the genuine effect of the 

SLAPP ruling. However, it would be interested in the parties’ input into that.   

Therefore, the Court asks the parties to appear and address (1) what was the practical 

effect of the grant of the motion to strike with respect to the Mann and Moran factors? (2) how, if 

at all, will discovery change as a result of the grant? (3) what is the financial impact on the 

litigation of the grant? (4) what fees are “commensurate with the extent to which the motion 

changed the nature and character of the lawsuit?” (4) should the Court delay ruling on the fee 

request until the answers to questions (1) through (4) (and others like them) are more apparent? 

Finally, if the Court is to award fees at this time, then the law provides that only 

reasonable attorneys’ fees be awarded.  There is insufficient evidence to award any fees to Ms. 

Hirschhorn or Mr. Zepeda since there is no declaration detailing the hours spent on the motion.  
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The Court has other concerns as to the fee requests of other parties, but reserves them until the 

matters discussed above are addressed more fully.  

 

  

12.  TIME:  8:30   CASE#: MSC16-01426 
CASE NAME: RICHMOND COMPASSIONATE VS RICH 
HEARING ON MOTION TO/FOR AWARD OF ATTORNEYS FEES AND COSTS FILED 
BY ALEXIS PARLE, RICHMOND PATIENT'S GROUP, WILLIAM KOZIOL, 
* TENTATIVE RULING: * 
 
 See tentative ruling on line 11.  

 

  

13.  TIME:  8:30   CASE#: MSL12-07113 
CASE NAME: PERSOLVE VS MCDONALD 
HEARING ON MOTION TO/FOR SET ASIDE DEFAULT AND DEFAULT JUDGMENT 
FILED BY DENNIS L. MCDONALD 
* TENTATIVE RULING: * 
 
 The parties are to appear. 

  

14.  TIME:  1:30   CASE#: MSC13-02656 
CASE NAME: COZZITORTO VS. AAA 
HEARING ON MOTION FOR SUMMARY ADJD. RE 2ND AMND. 
CRS.CMPLNT.(1ST,4TH &5TH COA) FILED BY AMERICAN AUTOMOBILE 
* TENTATIVE RULING: * 
 
Pursuant to the ex parte proceedings on March 8, 2017, counsel are to appear to discuss issues 
surrounding class notice, as well as the rescheduling of the motion to seal and the dispositive 
motions. 

 


